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EAVESDROPPING CONTROLS 


ECHNICAL ADVANCES in the delicate art of snoop- 

ing have put new pressure behind demands for legis- 
lation which will effectively ban, or place under proper 
safeguards, the use of mechanical devices for listening in 
on private conversations. A congressional investigation of 
wiretapping last spring directed attention to the weakness 
or lax enforcement of present control laws and to the 
resulting encouragement of indiscriminate eavesdropping 
by the police, private detectives, blackmailers, and extor- 
tionists. 


The House Judiciary Committee is planning to draft new 
and comprehensive legislation to govern interception of 
communications.! Sen. Alexander Wiley (R-Mich.), who 
headed a Senate subcommittee which studied the relation- 
ship between wiretapping and national security two years 
ago, also intends to introduce a bill that “once and for all 
will absolutely ban . . . private eavesdropping for unofficial 
purposes.” 2 


Rep. Emanuel Celler (D-N.Y.), chairman of the House 
Judiciary subcommittee which conducted the 1955 inquiry, 
said on Mar. 23: “The sanctity of the home cannot be 
eroded. Lawless taps would eventually render confidential 
communications a nullity as between husband and wife, 
lawyer and client, doctor and patient, confessor and peni- 
tent.” 


Strong demand for suppression of private eavesdropping 
is accompanied by almost equally strong demand for clear- 
cut legalization of listening devices as a weapon of law 
enforcement in at least a limited range of serious crimes. 
The Department of Justice regards wiretapping as a law 


1A measure to outlaw eavesdropping on the deliberations of federal juries was 
offered in the House, Jan. 17, to carry out a recommendation put forward last 
October by Attorney General Brownell and endorsed by President Eisenhower.—See 
“Jury System,” E.R.R., Vol. II 1955, pp. 875-878. 

2Senator Wiley’s Weekly Newsletter, Dec. 8, 1955. 
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enforcement tool of greatest importance in cases involving 
national security. Its position in that respect was backed 
by a House Un-American Activities Committee report, Jan. 
17, which urged enactment of legislation to permit use in 
the federal courts of evidence on matters affecting national 
security that had been obtained “through surveillance by 
technical devices.” In the same way, admission in narcotics 
cases of evidence gathered by intercepting telephone com- 
munications—when the interception has been authorized 
by a court—was advocated on Jan. 9 by a Senate Judiciary 
subcommittee headed by Sen. Price Daniel (D-Tex.). 


EXTENT OF LEGAL AND ILLEGAL TELEPHONE TAPPING 


Federal agencies which now possess, or assume that they 
possess, authority to tap telephone lines say they do so 
sparingly. Of four federal agencies which admittedly en- 
gage in the practice, the F.B.I. reported to the House 
Judiciary subcommittee in April 1955 that it was then 
intercepting 150 lines and had never tapped more than 200 
at any one time; Army intelligence told the subcommittee 
that it had made only 11 taps during the year 1954; the 
Navy said it had made only five taps in the preceding 12 
months; the Air Force recalled none since 1948. 


According to telephone company records, 1,135 authori- 
zations for wiretapping were granted in 1954 by New York 
courts under state law; 691 of the authorizations were 
given in New York City. The district attorney of New 
York County testified before the Celler subcommittee last 
May that, in a total of 30,000 criminal matters disposed of 
by his office in 1954, there was resort to wiretapping in only 
33 investigations; 97 separate tapping orders, including 
renewals, were required. Philadelphia’s district attorney 
estimated for the subcommittee that his office made from 
20 to 25 taps a year. 


Police authorities often are accused of tapping more 
wires than the official records indicate. William J. Keat- 
ing, former counsel of the New York City Anti-Crime 
Committee, a citizens’ organization, has asserted that police 
officers in that city “fish” for evidence over tapped lines 
without the court authorization required by state law. In 
testimony before the House subcommittee, Apr. 27, 1955, 
Keating said in addition that much police tapping was 
done, not to detect crime, but to check on gamblers who 
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failed to make an agreed “pay-off” to the police. He con- 
tinued: “They [the police] are not interested in getting any 
evidence. . . . All they want to know is who he [the 
gambler] is doing business with and how much business he 
is doing and then go around and have a talk with him.” 


Private investigators who tap wires for fees also have 
come to public notice. In a raid on a New York City 
apartment house on Feb. 10, 1955, police found a sizable 
wiretapping establishment with a potential range of nearly 
60,000 telephones, including those of United Nations head- 
quarters, some of the city’s leading business houses, and a 
number of prominent individuals. The raid, at first kept 
quiet by the police but publicized a week later by the Anti- 
Crime Committee, led to an extended grand jury investi- 
gation, several indictments, and a conviction for illegal 
wiretapping. 


John C. Broady, a private investigator convicted of oper- 
ating the illegal enterprise, was sentenced Jan. 13, 1956, to 
from two to four years in state prison.2 When imposing 
sentence, General Sessions Judge Jonah J. Goldstein excor- 
ciated the defendant for having “participated in and pro- 


cured others to carry on the dirty business of illegal wire- 
tapping for pay.” Goldstein described such wiretapping as 
“a slimy activity which directly and adversely affects our 
social and economic life . . . [and which] cannot be con- 
demned too strongly.” 


INQUIRIES INTO WIRETAPPING BY PRIVATE DETECTIVES 


Publicity given to wiretapping by the New York raid last 
February led the state legislature to set up at once a joint 
committee to study illegal interception of communications. 
The committee organized Feb. 28 and, following prelimi- 
nary conferences and study, opened hearings in the autumn. 
The legislative inquiry was matched in due course by an 
investigation of New York’s 590 licensed private detective 
agencies (432 in New York City) by the state’s secretary 
of state, Carmine G. DeSapio. Subpenas were issued Dec. 
12, 1955, for the files and records of the agencies in all 
cases since January 1953 in which wiretapping or elec- 
tronic eavesdropping had been employed. The private in- 
vestigators began appearing at the office of the secretary of 


®’Two of Broady’s aides, both on the telephone company’s payroll at the time of the 
raid, pleaded guilty and are awaiting sentence. 
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state early this month. The investigation was expected to 
take five weeks and lead to early and sweeping revision of 
the state law governing detective agencies. 


Two days after the subpenas were issued, Gov. W. 
Averell Harriman called the inquiry “long overdue and much 
needed.” He said he was determined to end “unlawful and 
immoral investigative tactics which invade the privacy of 
our citizens.”’ Harriman condemned the “shocking disre- 
gard which certain unscrupulous detective agencies have 
both for the law and for the rights of the people.”” DeSapio’s 
deputy disclosed on Jan. 6 that, since mid-December, the 
office of the secretary of state had received around 1,300 
complaints to the effect that private detectives had tapped 
wires for purposes of blackmail or other forms of extortion.‘ 


Private investigators who have testified before official 
groups say that most of their wiretapping business comes 
from individuals seeking evidence for divorce suits, from 
business establishments, and from unions. They do a 
lucrative business also in checking the homes and offices of 
clients to find out whether the clients’ wires have been 
tapped. Searching for wiretaps or the interception of 
messages with the permission of the telephone subscriber 
is not a violation of law. 


Unions have complained that employers tap their tele- 
phones to get advance information on bargaining demands 
or strike action. John O’Mara, director of the New York 
City Anti-Crime Committee, told the House Judiciary sub- 
committee, moreover, that many otherwise ethical business 
concerns hire “unethical private investigators” to ferret out 
the business secrets of rival firms. “There are perhaps a 
half dozen to a dozen private investigators in New York,” 
said O’Mara, “who have the reputation of being willing to 
put in ...a completely illegal wiretap ... [for] as high 
as $150 to $250 a day.” 


Police collusion was said to go hand-in-hand with this 
practice. O’Mara said: “It is my opinion that the majority 
of private investigators engaged in illegal tapping utilize 
the services of a police officer who has a regular contact 


‘The Associated Licensed Detectives of New York denounced the inquiry and said 
that the preponderant majority of the state’s licensees had “‘no interest or association 
whatsoever with wiretapping.” 

SA professional wiretapper testified before the New York legislative committee on 
Nov. 28 that in the past five years he had made 200 inspections for unions and 100 
for business houses and had found “foreign attachments” on three-fourths of the lines. 
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with the phone company for acquiring . . . vital infor- 
mation. .. . There is opportunity for corruption where the 
police officer splits his take with somebody in the phone 
company.” ® 


Advances In Techniques of Eavesdropping 


WIRETAPPING is almost as old as the telephone itself. 
As early as 1895, New York police devised means of tapping 
wires to obtain evidence against malefactors. The basic 
method has changed little since then, but numerous refine- 
ments have made tapping more efficient and less open to 
detection. 


Wiretapping involves the linking of the tapper’s receiver 
by wire to an effective point on the circuit between a sub- 
scriber’s telephone and the central exchange. The tapper 
attaches his wires at one of the so-called “bridging points” 
on the circuit at some distance from the location of the 
tapped phone. He then carries his own wires to a nearby 
hide-out where he can secretly intercept conversations on 
the tapped phone. 


From a technical standpoint, wiretapping is a relatively 
simple operation. However, the tapper must be familiar 
with the circuit route and with the location of bridging 
points, and he must be able to determine which of the many 
wires at the linking point belong to the telephone he wishes 
to tap. The illegal tapper must conceal his operations not 
only from the telephone subscriber but also from the police 
and the telephone company. Certain necessary key data 
may be obtained from the telephone company by trickery, 
bribery, or collusion. 


New types of recording devices have eased the once 
tedious task of monitoring a tapped phone. Some recorder 
models are “voice-activated”; that is, they go on whenever 
voices come within their range and shut off a specified 
number of seconds after the vocal sounds cease. Such 
instruments, capable of recording from two to eight hours 


*Some companies were said to be tapping their own phones to monitor employee 
performance. The New Jersey Bell Telephone Company reported on Nov. 28 that a 
check had been placed on city employees, at the request of loca] authorities, to deter- 
mine whether the employees were handling calls efficiently and courteously. 
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of conversation, may be left unattended for much longer 
periods. 


Highly skilled tappers may not need confidential data 
from the telephone company. Bernard Spindel, self-dubbed 
“electronic eavesdropper,” claims that the “lone wolves” of 
his trade can tap wires without any assistance. He told 
the House Judiciary subcommittee: “Because we are un- 
able to receive cooperation of the phone company and be- 
cause we are reluctant to let anyone know what we are 
doirg, by necessity we have devised several methods . 
whereby we can find the bridging points and location of 
the cable . . . and other pertinent matter, without any 
difficulty. . . . Further we can even tap a telephone, not 
knowing what the telephone number is . . . by just knowing 
the physical location of the phone.” ? 


TAPPING OF PHONE TALKS WITHOUT TAPPING OF WIRES 


Development of induction coils and high-gain amplifiers 
has made it possible to intercept telephone communications 
without effecting any physical connection with the tele- 
phone wire. When an induction coil is placed within a foot 
of a telephone, it will pick up both sides of a conversation 
for the benefit of a tapper outside of the room or the build- 
ing. Spindel said that satisfactory interception could be 
obtained at distances up to 20 feet, and that ““When coupled 
with auxiliary electronic equipment, the gap could be easily 
extended to 50 feet.” 


The expert demonstrated for the subcommittee the ease 
with which he could tap telephone conversations in a con- 
gressman’s inner office while sitting in the reception room. 
The required equipment included an induction coil, an ordi- 
nary hearing aid modified for the purpose, and a standard 
pocket recorder. With these concealed devices the eaves- 
dropper could “tune in” on the extension phone of the 
congressman’s secretary. The same technique was said to 
be effective for listening, from a distance of 20 feet, to a 
telephone conversation in one of a group of six booths when 
all the phones were in use. 


Spindel claimed that it was possible, by setting up a 


7One machine used by wiretappers identifies the number dialed by a user of a 
tapped phone by punching out the pulses of the dial on tape. The number of pulses 
is then counted and decoded to give the number called.—William S. Fairfield and 


Charles Clift, “The Wiretappers,”” The Reporter (Reprint, abridged version, 1955), 
p. 9. 
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private telephone line and using special electronic equip- 
ment, to monitor any telephone by remote control. “I could 
go to any telephone in the country and listen to the con- 
gressman’s telephone conversations by dialing the number 
of my auxiliary line. If the subject was not on the tele- 
phone, I could hear his office conversations by the addition 
of an extra wire at his instrument, even though his phone 
is hung up. .. . I could be in New York, if I wanted to pay 
the traffic toll charges between New York and Washington.” 


OUTLOOK FOR DEVELOPMENTS IN LISTENING DEVICES 


Some electronics experts think that the current spurt of 
inventiveness in their field will render present methods of 
eavesdropping obsolete within a few years. The future of 
the practice appears to belong less to tapping, in the sense 
of a wire connection to a telephone line, and more to 
“bugging,” which refers to use of special microphones to 
pick up all sounds within a given area. Even today, Spindel 
told the congressional group, “An individual’s privacy can 
be invaded in places least expected, such as a car, on a 
lonely beach, in a rowboat in the middle of a lake, on a 
street corner, in your office, home or church.” 


Modifications of the parabolic microphone, now used for 
broadcasting large press conferences, promise great things 
for the eavesdropper. The subcommittee was told about 
a miniature version of the dish-shaped microphone which 
could be beamed anywhere; any office or house with an 
open window would be a likely target. The tapper might 
be in an automobile and pick up the sound of voices 300 
yards away, which then could be relayed by a tiny radio 
transmitter to a point where the conversation could be 
automatically recorded. 


Development of miniature transmitters has been made 
possible by two postwar inventions: “printed circuits” 
consisting of a complex wiring device stamped with con- 
ductive paint; and transistors hardly bigger than a pencil 
eraser which substitute effectively for the radio vacuum 
tube. It has been asserted that a transmitter of this kind, 
about the size of a match box, could become an effective 
tapping device when installed in a piece of electrical equip- 
ment—a lamp, record player, radio or television set, electric 
clock, or any household appliance—or behind an electric 
switch. A short wire is all that is needed to connect the 
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transmitter to the established electric power line. The 
transmitter would feed its signal over the power line, and 
the tapper could pick it up a block or two away. 


Some of the more extravagant claims for developments 
in eavesdropping devices have been greeted with skepti- 
cism. A New York district attorney warned the Celler 
subcommittee that “New-fangled electronic devices are 
mostly only in print.” * The majority of a group of elec- 
tronics experts, questioned by U.S. News & World Report 
about Spindel’s claims, thought there was a “factual basis” 
for the devices and techniques described, but “Not all the ex- 
perts were willing to go as far. . . in estimating capabili- 
ties of these gadgets.” * Old-fashioned wiretapping is still 
the most reliable means of telephone eavesdropping. Fully 
90 per cent of the intercepting of telephone conversations 
is believed to be done by the traditional method. 


FUTILITY OF TRYING TO DETECT OR FORESTALL TAPPING 


Modern techniques make it virtually impossible to detect 
wiretapping. There are said to be three adaptations of 
direct tapping which are invisible and not susceptible to 
discovery. Should an attempt be made to locate a suspected 
tap, it could be destroyed without trace. Some types of 
taps, if discovered, are likely to be confused with common 
defects in line equipment. 


Wiretapping produces no static to warn a telephone user. 
Even if the presence of a tap is suspected, its effectiveness 
cannot be destroyed by striking the mouthpiece or making 
extraneous noises. Any telephone conversation which can 
be heard by participants is audible to a tapper. Spindel 
has insisted that “There is no one today who can make a 
tap inspection and truthfully guarantee anyone that no 
tap is present on any telephone line.” He told the House 
subcommittee that he owned dozens of recordings of tapped 
telephone lines which carried the voices of telephone repair- 
men reporting to suspicious subscribers that a check had 
indicated no line taps. 


In his many years as a tapper, Spindel said he was dis- 
covered at his work only once, by a suspicious bookmaker. 
“On every other occasion I have worked unmolested at 


*Testimony by Edward Silver, Apr. 19, 1955. 


*“Gadgets With Big Ears: An End to Privacy?” U.S. News & World Report, Apr. 
22, 1955, p. 46. 
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telephone company terminal boxes—in basements, on tele- 
phone poles and in backyards. Most people assume that 
I’m a telephone repairman because I carry the same tools. 
Several times I have installed wiretap connections on tele- 
phone poles while chatting amiably with a policeman loung- 
ing in the street just below.” 


It has been estimated that $25,000 worth of equipment 
would be needed to make a reasonably careful check of a 
room for hidden electronic eavesdropping devices ; even then, 
there would be no absolute guarantee that the room was 
clear. Such equipment would include a “sweep signal” to 
scan radio frequencies and detect hidden radio transmitters, 
a radio signal carrier detector to determine whether power 
lines were carrying a signal, and a metallic object locator 
to spot every nail in the wall and trace all wiring. The 
locator is similar to a mine detector but must be sensitive 
enough to distinguish between normal house current and 
low-voltage current used for hidden microphones. 


Legal Restraints On Eavesdropping 


ORDINARY EAVESDROPPING is not a criminal offense. 
The citizen is protected from snoopers only indirectly by 
constitutional provisions or laws which forbid illegal entry, 
tampering with private property, or intercepting communi- 
cations. Recent inquiries into modern eavesdropping prac- 
tices, however, have produced ample proof that those legal 
provisions do not afford adequate protection against in- 
vaders of privacy. Rep. Celler has noted that federal and 
state bans on wiretapping “have been, in the main, ignored 
throughout the length and breadth of the nation . . . by 
police officers and even federal officials.” As a result, “pri- 
vate detectives and adventurers of all sorts” have been 
encouraged to disregard the law. 


DEBATE ON CONSTITUTIONALITY OF TAPPING BY POLICE 


It is generally agreed that wiretapping and bugging 
for private gain are reprehensible; virtually all pertinent 
legislation penalizes the unauthorized eavedsropper who 
resorts to such practices. There is considerable debate, 


°Bernard B. Spindel with Bill Davidson, “How to Stop Wire Tapping,” Colliers, 
June 24, 1955, p. 48. 
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moreover, as to whether even law enforcement officers 
should employ such methods to fight crime. If the author- 


ity to do so is granted, under what conditions should it be 
exercised ? 


Some legal experts contend that the Fourth and Fifth 
amendments to the Constitution, which bar “unreasonable 
searches and seizures” and safeguard individuals against 
self-incrimination, should give protection against even 
police eavesdropping. The Supreme Court, however, has 
ruled otherwise. By a 5-to-4 decision in the case of Olm- 
stead v. United States, in 1928, the Court upheld govern- 
ment use of wiretap evidence to prosecute bootleggers. 
Ruling that wiretapping by federal officers did not violate 
any constitutional guarantee, the Court said: “There was 
no searching. There was no seizure. The evidence was 
secured by the use of the sense of hearing and that only. 


There was no entry of the houses or offices of the de- 
fendants.” 


In this instance the views of the dissenting justices 
carried as much weight in subsequent discussions as did 
the majority opinion. Many judges and lawyers still refer 
to Justice Holmes’s description of police wiretapping as 
“dirty business.” Frequently cited also is Justice Brandeis’s 
argument that “clauses [of the Constitution] guaranteeing 
to the individual protection against specific abuses of power” 
should be adaptable to a changing world, because “A prin- 
ciple to be vital must be capable of wider application than 
the mischief which gave it birth.” 


Sen. Wayne Morse (D-Ore.), reviewing the background 
of the Bill of Rights before the Senate on June 11, 1954, 
said: “The history of the Fourth Amendment cannot be 
reconciled with the majority opinion in the Olmstead case.” 
Like many other critics of official wiretapping, Morse con- 
tended that it was an instrument of police power dangerous 
to the citizen. He expressed the opinion that “If we could 
get [another] case on all fours with the Olmstead case, 
the Supreme Court would overrule the ill-advised decision 
of the majority in that case.” 


LOOPHOLE IN THE FEDERAL STATUTORY BAN ON TAPPING 


The Olmstead decision led to considerable agitation for 
a statutory ban on wiretapping. Congress responded in 
1934 by forbidding the interception and disclosure of pri- 
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vate communications. Sec. 605 of the Federal Communi- 
cations Act provides: 


No person not being authorized by the sender shall intercept 
any communication and divulge or publish the existence, contents, 
substance, purport, effect or meaning of such intercepted commu- 
nication to any person, and no person not being entitled thereto 
shall receive or assist in receiving any interstate or foreign com- 
munication by wire or radio and use. . . any information therein 


contained for his own benefit or for the benefit of another not 
entitled thereto. 


Violators were made subject to a maximum penalty of 
$1,000 fine and imprisonment for two years. 


In the six years that intervened between the Olmstead 
decision and passage of the Federal Communications Act, 
Justice Department officials assured Congress on several 
occasions that the department did not countenance wire- 
tapping by its agents; F.B.I. Director J. Edgar Hoover 
denounced the practice as both unethical and inefficient. 
Shortly after the 1934 act became law, however, Justice 
Department lawyers began to argue before the Supreme 
Court that F.B.I. agents were not covered by its provisions. 
Assistant Attorney General Warren Olney told the House 
Judiciary subcommittee last Mar. 23 that F.B.I. wire- 
tapping had been approved by every attorney general in 
the past 20 years. 


The department’s justification for wiretapping is based 
on an administrative interpretation of the law which holds 
that tapping alone is not proscribed—only tapping and dis- 
closure of information gained thereby. The department 
contends that circulation of such information among fed- 
eral officials does not constitute “disclosure” within the 
meaning of the law. 


Attorney General Jackson explained in a letter to the 
House Judiciary Committee on Mar. 19, 1941: “There is no 
federal statute that prohibits or punishes wiretapping 
alone. The only offense under the present law is to inter- 
cept any communication and divulge or publish the same. 
Any person, with no risk of penalty, may tap and act upon 
what he hears or make any use of it that does not involve 
divulging or publication.” In his annual report to Con- 
gress for the year ended June 30, 1940, Jackson said: “It 
is reasonable to assume that the intent of Congress in 
enacting this prohibition was to prevent unauthorized per- 
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sons from intercepting radiograms or telephone conver- 
sations.” Attorney General Brownell observed before a 
Senate Judiciary subcommittee on Apr. 20, 1954, that 
“Jackson took the view that I take here today.” 


CourT RULINGS ON THE VALIDITY OF WIRETAP EVIDENCE 


The courts never have ruled on wiretapping by the 
Justice Department, but they have imposed a number of 
restraints on the uses to which it may put the information 
thus gained. In the case of Nardone v. United States, in 
1937, the Supreme Court held that evidence used to convict 
smugglers was inadmissible because it had been obtained 
by wiretapping in violation of Sec. 605 of the Federal 
Communications Act. When the case came before the 
Court again two years later, it extended the prohibition 
to evidence developed from leads obtained by wiretapping. 


The Supreme Court’s opinion in Weiss v. United States, 
in 1939, stated that the ban on wiretap evidence applied 
in federal courts to intrastate as well as interstate tele- 
phone conversations, because the telephone is an instrument 
of interstate communication and hence subject to the Fed- 
eral Communications Act. 


Although the Supreme Court has been strict about ruling 
out evidence obtained by wiretapping, it has been lenient 
about accepting evidence gained by other mechanical eaves- 
dropping methods. Its decision in Goldman v. United 
States, in 1942, sanctioned admission of evidence obtained 
by use of a detectaphone, a device placed against a wall 
to record the voices of persons in an adjoining room. Even 
though a part of the monitored conversations had been 
carried on over the telephone, the Court held that Sec. 605 
did not apply because no telephone line was tapped. Nine 
years later, in another 5-to-4 decision in the case of On 
Lee v. United States, the Court ruled that testimony of a 
federal officer who had “overheard” a backroom conver- 
sation between the defendant and an undercover agent, 
via a transmitter inside the latter’s vest, was admissible. 


VARIATIONS IN STATE LAWS AND DECISIONS ON TAPPING 

The foregoing decisions apply only to rules of evidence 
in federal cases. State laws are pre-eminent in criminal 
cases brought by state and local authorities. Nearly every 
state has enacted legislation affecting interception of com- 
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munications, but there is little consistency among the nu- 
merous statutes. 


New York law provides that a district attorney or any 
police officer above the rank of sergeant may apply for 
court permission to tap communication lines. The appli- 
cant must show reasonable grounds for believing he can 
thereby obtain evidence of a crime, and the person whose 
line is to be tapped must be identified... Wiretap evidence 
is admissible in New York courts. Louisiana, Massachu- 
setts, and Oklahoma prohibit tapping of communication 
lines, without the sender’s consent, by anyone except law 
enforcement officers. Massachusetts specifically penalizes 
eavesdropping with the aid of dictagraphs, dictaphones, or 
wiretaps except when authorized by the state attorney gen- 
eral or a district attorney. 


Forty-two additional states have prohibitory legislation 
of some kind on wiretapping. Thirty-nine of them prohibit 
cutting, injuring, or otherwise physically molesting com- 
munication wires, but in eight of those states there is no 
other prohibition in the law. Twenty-four of the 42 states 
forbid interference with messages, 28 expressly ban wire- 


tapping, and 20 prohibit disclosure or use of wiretap infor- 
mation; five of these states have provisions for wiretapping 
under court order, as in New York. Two states, Maryland 
and Texas, have no legislation relating to wiretapping; 
their courts have ruled that wiretapping does not constitute 
unreasonable search and seizure. 


The efficacy of state legal restrictions on wiretapping has 
been considerably reduced by court rulings on evidence so 
obtained. In 29 states with restrictive legislation the courts 
have found evidence admissible even when obtained by 
methods which amount to unreasonable search and seizure. 
By contrast, the American Civil Liberties Union has cited 
a recent California case in which the state supreme court 
ruled that obtaining evidence, not by wiretapping, but by 
bugging violated the unreasonable search and seizure clause 
of the U.S. Constitution. The court said: 

That officers of the law would break and enter a home, secrete 


such a device and listen to the conversation of the occupant for 
over a month would be almost incredible if it were not admitted. 


11Three New York City police applications were turned down a year ago “on the 
ground that the potential results would not be sufficient to warrant the invasion of 
privacy involved.”"—American Civil Liberties Union, Clearing the Main Channels 
(Annual Report, July 1, 1954, to June 30, 1955), p. 57. 


75 





Editorial Research Reports 


Few police measures have come to our attention that more 

flagrantly, deliberately and persistently violate the fundamental 

principle declared by the Fourth Amendment.!2 

Ambiguity in defining the legal status of wiretapping 
and the use of other eavesdropping devices appears to 
have invited abuse. Many observers have noted that law 
enforcement authorities rarely bring criminal action against 
violators of wiretapping laws. Rep. Celler commented Mar. 
23, 1955, that the “poor record of prosecutions has substan- 
tially increased the confidence of tappers who ply their 
trade in all walks of American life—in politics, in business, 
in labor, and in private litigation.” Justice Department 
records show only three convictions over the past 15 years 
for violation of Sec. 605 of the Federal Communications 
Act, although a department official has testified that there 
were other cases in which the defendants entered a plea of 
guilty and which hence did not “get into the reports.” 


Some critics of the Justice Department’s apparent lack 
of interest in prosecuting violators of the wiretapping law 
believe it stems from a desire to preserve the department’s 
own authority to continue the practice. A remark by 
Attorney General Jackson in 1941 is widely regarded as 
reflecting the prevailing attitude of the department toward 
wiretapping violations. Jackson said: “I do not feel that 
the Department of Justice can, in good conscience, pros- 
ecute persons for a practice engaged in by the department 
itself and regarded as legal by the department.” It has 
been suggested that the attorneys general have preferred 
not to seek a definitive court ruling on the department’s 
administrative interpretation of the Federal Communica- 
tions Act, or at least not until present practice has been 
backstopped by new legislation. 


Proposals To Overhaul Tapping Laws 


DOZENS OF BILLS dealing with wiretapping have been 
offered in Congress in recent years, and many have been 
given extended hearings. In general, the objectives have 
been either to enable the Justice Department to use wire- 


12]bid., p. 57. Other data on state court decisions and state statutes drawn from 
report by Legislative Reference Service, American Law Division, Library of Congress, 
to House Judiciary subcommittee. 
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tap evidence, or to place stricter curbs on wiretapping 
by government agencies or individuals. 


For years the Justice Department has sought statutory 
authority to introduce evidence obtained by wiretapping, 
at least in trials of cases affecting national security. The 
administration two years ago included such a bill in a 
packet of legislative proposals designed to strengthen in- 
ternal security. Known by its promoters as the “anti-traitor 
bill,” the measure passed the House by a vote of 379 to 10 
on Apr. 8, 1954, but it did not come to a vote in the Senate. 


Attorney General Brownell continues to plead for the 
bill, which was reintroduced last year, on the ground that 
it is needed to make up a major deficiency in the govern- 
ment’s stock of weapons for combating subversive elements. 
Lack of such a law, he has said, seriously handicaps the 
Justice Department in its efforts to put known traitors 
behind bars. Brownell has cited the case of Judith Coplon, 
who was convicted in 1950 of handing over classified infor- 
mation to a representative of a foreign government and 
then was freed by the U.S. Circuit Court of Appeals because 
the lead in the case had been obtained by wiretapping.” 
The Attorney General told a Senate Judiciary subcommittee 
on Apr. 20, 1954, that there were “other cases in the de- 
partment which we believe we could bring to trial if we 
were given the authority ... we have asked.” Brownell 
pointed out in a statement submitted to the subcommittee 
that existing rules of evidence were inconsistent. 


The law presently admits evidence which is obtained by inform- 
ers; by eavesdroppers at someone’s keyhole or window; by an 
officer concealed in a closet; by installation of a recording device 
on the adjoining wall of a man’s hotel or office; and by transmitters 
concealed on an agent’s person. Moreover, under the law, a gov- 
ernment witness may testify to every word of his telephone con- 
versation with a defendant, and his testimony may even be dis- 
torted by an imperfect memory or character . . 

There is little if anything to distinguish between these ap- 
proved methods of obtaining and admitting evidence and wiretaps 
which are not admissible. In these modern times society would 
be severely handicapped unless it could resort to these methods 
to combat crime and to protect itself from internal enemies. 


Under state laws, Brownell noted, police may tap wires 


to gain evidence against petty criminals, whereas federal 

18Judge Learned Hand of the Court of Appeals did not dismiss the indictment 
against Judith Coplon, because he said her guilt was plain. However, she has not 
been retried because the evidence against her is inadmissible. 
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agents in the same jurisdiction may not use such methods 
to apprehend and prosecute the country’s enemies. 


PROPOSAL TO PERMIT TAPPING ONLY BY COURT ORDER 

Considerable support for use of the wiretap weapon 
against subversive elements has developed during the cold 
war. There is also some sentiment in favor of making such 
authority available to help in the apprehension and con- 
viction of other particularly dangerous criminals, such as 
kidnapers. Debate on the question in Congress, however, 
has disclosed extensive concern over the possibility that law 
enforcement agencies would make improper use of a specific 
grant of wiretapping powers. 


The bill which passed the House, but not the Senate, in 
1954 would have allowed the F.B.1. and the intelligence 
branches of the armed services to gather evidence by wire- 
tapping in national security cases on the written approval 
of the U.S. Attorney General. In each case, however, it 
would have been necessary to obtain an order from a fed- 
eral judge authorizing a particular official to make such an 
interception. 


Wiretapping was to be restricted to cases concerning 


“interference with or endangering of .. . the national se- 
curity or defense of the United States by treason, sabotage, 
espionage, sedition, seditious conspiracy” or violations of 
the Internal Security Act of 1950 or the Atomic Energy 
Act of 1946. The judge issuing the permissive order would 
have had to be satisfied that there was “reasonable cause 
to believe that such crime or crimes have been or are about 
to be committed and that the communications may contain 
information which would assist in the conduct of such 
investigations.” 


Attorney General Brownell contended before congres- 
sional committees that a provision to require court authori- 
zation to place a wiretap would seriously hamper his de- 
partment’s anti-subversion work by interfering with the 
speed, secrecy, and flexibility necessary to effective investi- 
gation. According to Rep. Kenneth B. Keating (R-N.Y.), 
author of several wiretapping bills, Brownell and F.B.I. 
Director Hoover informed him privately that they would 
prefer no legislation to a law which required issuance of a 
court order. They pointed out also that such a measure 
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would not validate evidence already gathered by wire- 
tapping. 


After Keating had made this disclosure, the House 
Judiciary Committee passed over a bill calling for court 
authorization and substituted a measure to clothe the 
Attorney General with sole authority to issue wiretap 
orders. The committee asserted that “The best interests 
of all will be served by placing the control of wiretapping 
in the hands of the Attorney General of the United States,” 
in part “because he is in the best position to determine the 
need for wiretapping.” However, the House itself restored 
the court-order feature and added a new section to permit 
introduction of evidence which had been obtained by wire- 
tapping under authority of the Attorney General before the 
new legislation was enacted. 


The bill in this form raised certain doubts. Keating 
foresaw a possibility that individuals convicted by wiretap 
evidence gathered before the provision for court authori- 
zation went into effect might challenge its use as a violation 
of the equal protection clause of the Constitution. There 
was also difference of opinion over whether a wiretap order 


issued by one federal judge would be effective beyond the 
jurisdiction of his court, or whether federal agents track- 
ing down a nation-wide conspiracy would need to obtain 
court orders in each jurisdiction touched by their investi- 
gation. A number of House members thought a constitu- 
tional amendment would be necessary to enable a federal 
judge to issue orders applicable outside of his district.™ 


SupPPoRT FOR TIGHTENING Up FEDERAL AND STATE BANS 


A major objection raised against the administration’s 
bill two years ago was that it attacked the wiretap prob- 
lem from the wrong direction. Many persons felt that by 
giving special sanction to wiretapping by law enforcement 
agents, without strengthening prohibitions on wiretapping 
by others, the measure would encourage further invasions 
of individual privacy. To such critics the bill appeared to 
establish a national policy in favor of wiretapping. Further- 
more, the 1954 debate on wiretapping in national security 
cases put the spotlight on so many discrepancies and am- 
biguities in existing and proposed laws that the feeling 


1¢Art. III, Sec. 2, of the Constitution states that a search and seizure order may 
not be issued by a judge except in the district of his jurisdiction. 
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grew that the whole subject was overdue for congressional 
investigation. The House Judiciary subcommittee’s inquiry 
followed last spring, with the promise of bringing forth a 
new measure for action this year. 


Meanwhile, support has been growing for the type of 
legislation advocated by the late Sen. Pat McCarran (D- 
Nev.). A bill which he sponsored would have declared 
unequivocally that unauthorized interception of wire com- 
munications was a federal offense and made it punishable 
by a fine of up to $5,000 or imprisonment for as long as 
ten years. But after decreeing such an outright ban, the 
bill would have authorized the Attorney General to permit 
interception in national security cases when a federal 
judge had approved an application for a specific wiretap. 
McCarran told a Senate Judiciary subcommittee on Apr. 
28, 1954, that he did not believe it would be possible to 
“enact legislation on this subject unless Congress has first 
settled . . . the important policy question of how wire- 
tapping is to be treated in the future.” The senator said 
that in determining that policy, “The accent should not 
be upon permitting wiretapping, but upon prohibiting it.” 


Similar proposals have been made to tighten state laws 
and local ordinances on wiretapping. Rep. Celler has 
recommended that New York limit police use of wiretap- 
ping to serious crimes such as murder and arson. The 
lower house of the Pennsylvania legislature approved a bill 
last June to establish criminal liability and civil damage 
awards for illegal wiretapping. Baltimore’s city council 
is currently considering a proposal to make it unlawful 
in that community for any person, including police officers, 
to use devices for listening to or recording private conver- 
sations without an order from a municipal judge. 


A still unanswered question is whether a stronger fed- 
eral law on interception of communications would super- 
sede state statutes. A federal ban on interception except 
in specifically defined instances, if deemed pre-eminent by 
the courts, might rule out additional exceptions allowed by 
the laws of some states. Electronic eavesdropping devices, 
which “overhear” private conversations but make no con- 
nection with an interstate communication system, are not 
subject to federal control—unless the Supreme Court should 
some day rule that such an invasion of privacy encroaches 
upon constitutional rights. 
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